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Bef ore Hohein, Bottorff and Rogers, Administrative
Trademar k Judges.

Opi ni on by Rogers, Adm nistrative Trademark Judge:

Medi cal Central Online, Inc. has applied to register
PATI ENT NET as a mark for services identified as "providing
i nformati on and updates of bed availability in nursing
homes to hospitals, doctors, and adm nistrative personne
to assist in placenent of patients in nursing hones wherein

the informati on may be accessible via a global conputer

! mark Radenacher, Trademark Examining Attorney, Law Office 101,
exam ned the application and issued all office actions. Sanuel
Sharper briefed the appeal .
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network,” in International Class 42. |In the application,
applicant clains first use anywhere and first use of the
mark in commerce as of January 1991; and registration is
sought on the Principal Register under Section 2(f) of the
Lanham Act, 15 U.S.C. §1052(f).?2

Regi stration of the mark has been refused by the
exam ni ng attorney, under Section 2(d) of the Lanham Act,
15 U.S. C. 81052(d), because of the prior registration of
the mark PATIENTNET for the foll ow ng goods:

Comput er hardware and software for acquiring,
interpreting, and distributing patient status
informati on through |ocal, w de area, and gl obal
conmput er communi cati ons networks, in

I nternati onal C ass 9.

Patient status nonitoring apparatus, nanely,

el ectronic devices for acquiring, interpreting,
anal yzing, storing, processing and distributing
patient nedical vital signs data; centra

nmoni tori ng apparatus for nonitoring patient vital
signs; physiologic nonitors; individual patient
vital signs nonitors; and patient support

devi ces, nanely, intravenous punps, anbul atory
transmtters, and ventilators, in International
Cl ass 10.°3

2 The examining attorney had al so refused registration of
applicant's mark under Section 2(e)(1) of the Lanham Act, 15

U S.C. 81052(e)(1), after concluding that it is descriptive of
applicant's services. Wile applicant initially argued agai nst
that refusal, it anended the application to proceed under Section
2(f) and has not nmade that refusal an issue on appeal

® Registration No. 2440343 issued April 3, 2001, and lists
Cct ober 25, 1999 as the date of first use and first use of the
mark in comerce for both classes of goods.
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The exam ning attorney refused registration on the
theory that there is a likelihood of confusion anong
average purchasers or users of applicant's services and
regi strant's goods. When the refusal of registration was
made final, applicant appeal ed. Applicant did not request
an oral argunent.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the Iikelihood of

conf usi on i ssue. See Inre E. I. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the

anal ysis of |ikelihood of confusion presented by this case,
key considerations are the virtually identical nature of
the marks and the question of whether the goods and
services are related in such a manner that their marketing
under the respective nmarks is likely to cause confusion of

rel evant purchasers or users. Federated Foods, Inc. v.

Fort Howard Paper Co., 544 F.2d 1098, 1103, 192 USPQ 24, 29

(CCPA 1976) (“The fundanental inquiry nmandated by § 2(d)
goes to the cumul ative effect of differences in the
essential characteristics of the goods and differences in
the marks.”).

In regard to the | ook, sound and neani ng of the marks,

we note first that the narks | ook the sane, but for
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applicant’s presentation of PATIENT NET as two words while
the registered mark is presented as a single conpound word;
neither mark is set forth in a particular typeface or font
and neither mark includes a design elenent. Second, the
mar ks clearly woul d be pronounced the sane. Third, in
regard to connotation, the exam ning attorney who exan ned
t he application acknowl edged that applicant clains the

mar ks have di fferent connotations, but argues that
applicant has failed to explain why the marks woul d be
perceived differently.*

I n essence, the exam ning attorney argues that the
mar ks have the sane connotati on because he views
applicant's goods and registrant's services as broadly
rel ated and he concludes that each mark will be inbued with
the broadly stated connotation of "healthcare nonitoring
goods and services." Final Refusal, p. 2. In contrast,

t he applicant focuses on the specific differences in the
respective identifications of goods and services and
concl udes that each mark wll have a connotation as

specific as the identification with which it is associ ated.

* The examining attorney who briefed the appeal asserted that
appl i cant essentially conceded simlarity of the marks in sight,
sound and neani ng, but we discern no concession in the file as to
simlarity of nmeaning.
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Not wi t hst andi ng this di sagreenment about whether the
marks wi |l be perceived as having sim | ar broad
connotations or different specific connotations, we agree
with the exam ning attorney that the marks nust be
considered virtually identical for the purpose of assessing
i kelihood of confusion. Even if we assune applicant is
correct in arguing that the marks will convey different
speci fic nmeani ngs, because of their respective uses, the
simlarity in sight and the identical pronunciation of the
mar ks woul d out wei gh any possi ble difference in meaning.

I n many cases involving virtually identical marks, the
striking simlarity of the marks is a factor that weighs

heavi ly agai nst an applicant. See, e.g., In re Martin's

Fanous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289,

1290 (Fed. Gir. 1984). Nonethel ess, because the terns
"patient” and "net" are at |east highly suggestive when
used on or in conjunction with the involved goods and
services, we place less inportance on the virtually
identical nature of the marks in our assessnment of the

li kel i hood of confusion.?®

®> As noted, applicant is pursuing registration under Section
2(f). In addition, the exam ning attorney has put into the
record nunmerous third-party registrations that include

di scl ai ners of PATI ENT or phrases including that term for goods
or services relating to health care, and numerous third-party
regi strations that include a disclainmer of NET for products or
services related to or involving use of conputer networKks.
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W now turn to consider the relationship of the
regi strant's goods and applicant's services. 1In doing so,
we are mndful that it is well settled that goods or
services need not be identical or conpetitive to support a
finding of |ikelihood of confusion. However, the goods or
services nmust at |least be related in sonme way or the
circunstances of their marketing be such that they woul d be
encountered by the sane persons, even if not
cont enpor aneously, who woul d, because of the marks,
m st akenly conclude that the goods or services are in sone
way associated with the same producer, or that there is an

associ ati on between the producers. Inre Mlville Corp.,

18 USPQ2d 1386 (TTAB 1991); In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

Applicant seeks registration of its mark only for the
service of running an Internet website. Mreover, the
website is limted in scope to providing information on the
availability of beds, or types of roons, in nursing hones.
Finally, it is a service available only to doctors and
adm ni strative personnel of hospitals, not to any
i ndividual or famly in search of a nursing hone.

Regi strant's goods are very specialized el ectronic
devi ces for providing physiol ogical support to patients in

hospitals and for nonitoring the status of nedical vital
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signs of hospital patients, and central nonitoring units
for nmonitoring patients by collecting nedical status
information and analyzing it. Registrant also produces
conput er hardware and software for "acquiring,
interpreting, and distributing"” information on the status
of patients. The hardware and software products can be
used in or with local or wide area networks® and the

| nt er net.

In an effort to show the relationship of registrant's
goods and applicant's services, the exam ning attorney put
into the record various Internet web pages that purportedly
show that "[h]ealthcare software and services are often
mar ket ed together to consumers, nmany tines under the sane
mark." Final Refusal, p. 3. W find this assertion too
broad to be hel pful to our analysis. Likewse, we find the
evidence to which it refers is not probative of a
rel ati onship between regi strant's goods and applicant's

servi ces.

® W take judicial notice of the follow ng dictionary definition

| ocal -area network A computer network that spans a relatively
small area. Most LANs are confined to a single building or group
of buildings. However, one LAN can be connected to other LANs
over any di stance via tel ephone |ines and radi o waves. A system
of LANs connected in this way is called a w de-area network
(WAN).  Random House Wbster's Conputer & Internet Dictionary 320
(3rd ed. 1999).
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It would not surprise us at all to find sone
heal thcare rel ated software and sone heal thcare services to
be marketed under the sanme mark, but that does not nean
that any software utilized in the healthcare field would
al ways be viewed as related to any healthcare service
sinply because the are marketed under the sanme or simlar
marks. Nor are the Internet web pages hel pful to our
anal ysi s, because none of the hosts of these web pages
appears to be nmarketing hardware and software such as
registrant's’ and none appears to offer any |nternet-based
service for doctors and other healthcare providers to find
roons or beds in nursing homes or |ong-termhealthcare
facilities.

We find that registrant's products are very
specialized and clearly intended to be utilized by
personnel in healthcare facilities that are directly
involved in patient care. They do not appear to be rel ated
to billing, insurance coverage or other aspects of the

nodern interface between a patient and the healthcare

" The products and services al nost universally appear to be what
are terned "practi ce managenent"” products and services, and focus
on billing, scheduling, filing of clainms for reinbursement by

i nsurance plans, and managenent of records necessary for such
processes.
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system® The only rel ationship between applicant's service
and registrant's products is that registrant's products can
be used to facilitate access by health care personnel to
patient nedical status information via the Internet, and
applicant's nursing hone room |l ocator service also utilizes
the Internet.

To the extent that doctors or nurses directly invol ved
in patient care, i.e., the relevant class of consumers or
users of registrant's products, may al so have occasion to
utilize applicant's service to ascertain whether a bed in a
nursi ng home may be available for a patient, there may be
occasions for the sane individual to utilize both
regi strant's products and applicant's service.

Nonet hel ess, we find the products and service distinctly
different, and we find the evidence of record to be devoid
of support for the exam ning attorney's contention that
such products and services would be viewed as likely to
emanate fromthe sane source. The third-party

regi strations and Internet web pages nade of record show

that there are many different conputer or network-rel ated

8 In the final refusal of registration, the exam ning attorney
notes that he reads "patient status information" broadly and
appears to consider that phrase to include the aspects of a
patient's status other than medical status. W find it too broad
a reading of the identification in the cited registration to
consi der patient status to include aspects of status other than
medi cal status.
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products and services available to heal thcare professionals
and facilities, but we disagree with the exam ning
attorney's apparent conclusion that any two such products
or services marketed under highly suggestive marks wl |
necessarily be viewed as rel ated.

The exam ning attorney bears the burden of nmaking out
a persuasive case for finding that confusion anong
consumers or users of products and services is not nerely a
theoretical possibility but is likely. 1In this case, the
exam ning attorney has not carried the burden.

Decision: The refusal of registration is reversed.
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